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intrastate transportation; 7 and switching crews handle both kinds 
of traffic. 8 In the case of Illinois Central Railroad Company v. 
Behrens 9 it was intimated that as there was such practical dif- 
ficulty in separating the general work of a switching crew, the 
liability of the carrier for injuries suffered by a member of the 
crew in the course of its general work was subject to regulation by 
congress. 

As to the second point in the instant case — that the federal 
act is paramount and exclusive in its sphere. Previous to the 
enactment of the federal act a number of states had passed statutes 
fixing the liability of employers for injuries to employees. These 
acts were uniformly declared valid by the courts, 10 though they 
applied alike to those engaged in interstate and intrastate com- 
merce. Employers' liability, though directly connected with the 
regulation of interstate commerce, has been considered as one of 
those matters admitting of diversity of treatment according to 
the special requirements of local conditions, and not as a matter 
requiring a national and uniform system of regulation. The 
states may therefore act within their respective jurisdictions until 
congress sees fit to act. But when congress does act it overrides 
all conflicting legislation, and the laws of the states, in so far as 
they cover the same field, are superseded. 11 It is immaterial that 
the federal act was passed before the state act in California. 
Congress having spoken, the state act is limited as regards com- 
merce to those occupations which are of an intrastate character. 

E. J. S. 

Evidence: Death by Wrongful Act: Mitigation of Dam- 
ages. — At common law there was no right of action against a 
wrongdoer whose negligence caused the death of a person. 1 But 
in 1846 the increasing prevalence of accidents caused by the intro- 
duction of machinery brought about a change in public sentiment. 
The abhorrence of placing a money price on the life of a human 
being had long held back remedial legislation. The cold blooded 
attitude of wrongdoers illustrated in the statement that it is cheaper 



•> St. Louis, S. F. & Tex. Ry. Co. v. Seale (1913), 229 U. S. 156, 57 
L. Ed. 1129, 33 Sup. Ct. Rep. 651. 

s Illinois Cent: Ry. Co. v. Behrens (1914), 233 U. S. 473, 34 Sup. Ct. 
Rep. 646. See also Pedersen v. Del., Lack. & West. R. R. Co. (1913), 
229 U. S. 146, 57 L. Ed. 1125, 33 Sup. Ct. Rep. 648. 

» (1914), 233 U. S. 473, 34 Sup. Ct. Rep. 646. 

10 Missouri Pac. Ry. Co. v. Castle (1909), 172 Fed. 841. 

"Erie R. R. Co. v. New York (1914), 233 U. S. 671, 34 Sup. Ct. 
Rep. 756; Chicago, R. I. and Pac. Ry. Co. v. Hardwick Farmers Eleva- 
tor Co. (1913), 226 U. S. 426, 57 L. Ed. 284, 33 Sup. Ct. Rep. 174; 
Mondou v. N. Y., N. H. & H. R. R. Co. (Second Employers' Liability 
Cases) (1912), 223 U. S. 1, 56 L. Ed. 327, 32 Sup. Ct. Rep. 169. 

*21 Halsbury, Laws of England, 454; 1 Shearman & Redfield on 
Negligence, 6th ed., 321, §§ 124 ff. 
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to kill a man in an accident than to injure him and let him live, 
led in 1846 to the enactment in England of the Fatal Accidents Act, 
commonly known as Lord Campbell's Act. 2 A year later a similar 
law was passed in one of the United States 8 and since then other 
states have followed suit, the statute in California being now em- 
bodied in section 377 of the Code of Civil Procedure. 

It is difficult to decide whether the ultimate purpose of such 
laws is purely compensatory or deterrent. That the pendulum has 
swung back and forth in California appears from the legislation 
and decisions. The first statute provided that "in every such ac- 
tion the jury may give such damages, pecuniary or exemplary, as 
they shall deem fair and just 4 ....", and the court held 
that exemplary damages could be given under the act. 5 A ten- 
dency toward making the action purely compensatory appeared 
when, in 1874, the section was amended to read "such damages 
may be given as under all the circumstances of the case, may be 
just", 6 and for a time there was a growing inclination on the part 
of the courts to emphasize this element. 7 But now, in McLaughlin 
v. United Railroads of San Francisco, 6 an action for death by 
wrongful act, the Supreme Court of California has held that evi- 
dence that the plaintiffs have come into ownership of property by 
reason of the decedent's death, is not admissible to mitigate the 
damages. The evidence sought to be introduced was the inventory 
and appraisement and decree of final distribution in decedent's 
estate. Her income had been $250 per month from a drug-store 
managed by herself and $85 per month from other investments. 
The court held that the evidence offered by the railroad was im- 
proper. "To say, 'True it is we have taken from you his bene- 
factions, but you get by law, not from us, but from his estate which 
we thus make available for you, something better,' is to substitute 
the heir's legal right under the law for the company's liability." 9 

Though the courts in California have repeatedly held that the 
action is purely compensatory, 10 still it seems that this decision 
indicates a tendency unconsciously to emphasize the deterrent ele- 



2 9 & 10 Vict. c. 93. See also note (1893), 27 Am. Law Rev. 257. 

8 New York, Laws of 1847, c. 450. 

* 1862 Stats. Cal. 440, c. 330, § 3. 

5 Myers v. San Francisco (1871), 42 Cal. 215. 

8 Cal. Code Civ. Proc. § 377. 

7 Beeson v. Green Mountain G. M. Co. (1880), 57 Cal. 20; Munro v. 
Dredging etc. Co. (1890), 84 Cal. 515, 24 Pac. 303, 18 Am. St. Rep. 248; 
Pepper v. Southern Pacific Co. (1895), 105 Cal. 389, 38 Pac. 974; Dyas 
v. Southern Pacific Co. (1903), 140 Cal. 296, 73 Pac. 972. 

8 (March 2, 1915), 49 Cal. Dec. 304, 147 Pac. 149, decision on rehear- 
ing affirming decision in bank (July 6, 1914), 48 Cal. Dec. 80. 

8 Stahler v. Philadelphia & R. Ry Co. (1901), 199 Pa. 383, 49 Atl. 
273, 85 Am. St. Rep. 791. 

10 Munro v. Dredging, etc. Co. supra, note 7; Pepper v. Southern 
Pacific Co., supra, note 7. 
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ment. Had the latter been left entirely out of consideration, it is 
possible that a decision following the contrary English rule 11 
might have resulted. Based chiefly on an early English nisi prius 
decision, 12 allowing the admission of an insurance payment in 
mitigation of damages, the Texas case of San Antonio and Aran- 
sas Pass Railway Company v. Long 13 stands practically alone 
as an American exponent of the English view. However, the 
passage of the act of Parliament 14 excluding evidence of insurance 
payments in mitigation of damages, the refusal of the Texas 
courts 15 to follow the Long case, the removal in many states of the 
restrictions as to maximum amounts to be recovered in such 
actions, 16 and the overwhelming weight of authority in the Ameri- 
can courts in favor of the exclusion of such evidence, 17 all tend 
to show that both on principle and authority the decision in the 
principal case was just and proper. 

G. H. G. 

Mortgages: Right to Waive the Provision of Section 
726 of the Code of Civil Procedure. — Section 726 of the Code 
of Civil Procedure provides that there can be but one action on a 
debt or obligation secured by mortgage, which action must be 
brought as provided in the code. 1 Under this section it is held 
that the security cannot be waived and action be brought on the 
note, since the debtor is not personally liable until the security is 
exhausted. 2 Waiver of a part of the security or loss of the right 
to go against it by reason of the negligence of the mortgagee 

"Blake v. Midland Ry. Co. (1852), 18 Q. B. 93, 118 Eng. Repr. 
35. 

« Hicks v. Newport, A. & H. Ry. Co. (1857), 4 B. & S. 397, note, 122 
Eng. Repr. 508, 510. 

« (1894), 87 Tex. 148, 27 S. W. 113, 47 Am. St. Rep. 87, 24 L. R. A. 
637. See Demarest v. Little (1885), 47 N. J. L. 28. 

"Fatal Accidents (Damages) Act, 8 Edw. 7, c. 7, [1908] Stat. 8. 

15 Tyler Southeastern Ry. Co. v. Rasberry (1896). 13 Tex. Civ. App. 
185, 34 S. W. 794; Gulf C. & S. F. Ry. v. Younger (1897), 90 Tex. 387, 
38 S. W. 1121; Houston & T. C. Ry. Co. v. Lemair (1909), 55 Tex. Civ. 
App. 237, 119 S. W. 1162. 

16 Const. Penn. art. ii. § 21, in effect Jan. 1, 1874; Const. New York, 
art. ii, § 18, in effect Jan. 1, 1895. See 3 Shearman & Redfield on Negli- 
gence 6th ed., 2049, § 776. 

" Illinois Central R. R. Co. v. Barron (1866), 5 Wall. (72 U. S.) 90; 
(insurance) N. Penn. R. R. Co. v. Kirk (1879), 90 Pa. St. 15; (pensions) 
Geary v. Metropolitan St. Ry. Co. (1902), 73 App. Div. 441, 77 N. Y. 
Supp. 54; St. Louis I. M. & S. Ry. v. Maddry (1893), 57 Ark. 306, 21 
S. W. 472; (re-marriage of plaintiff) Wabash Ry. v. Gretzinger (Ind., 
1914), 104 N. E. 69; Chicago & E. I. Ry. Co. v. Driscoll (1903), 207 III. 
9, 69 N. E. 620. See also note 67 L. R. A. 87, 91. 

1 The section is based on § 246 of the Practice Act, as amended in 
1865. 

2 Biddel v. Brizzolara (1883), 64 Cal. 354, 30 Pac. 609. But the sec- 
tion does not apply to debts secured by pledge, Ehrlich v. Ewald (1884), 
66 Cal. 97, 4 Pac. 1062; Jones v. Evans (1907), 6 Cal. App. 88, 91 Pac. 
532. 



